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In The Matter Of

Implementation of section 309(j)
of the Communications Act
Competitive Bidding

TO: The Commission

)
)
)
)
)
)

PP Docket No. 93-253
........i.

COIlllBlft'S or TB& LUXe., oaoUP, IRO.

The LuxCeI Group, Inc. (CLuxCef'), by its attorneys, respectfully

submits its Comments in response to the Commission's Notice of

Proposed Rule Making, FCC 93-455, released October 12, 1993, (NPRMJ,

in the above-referenced proceeding. In support hereof, the following is

stated:

I. IIITRODUCTIO.

LuxCeI is a public company l eDfl8led in the sale and resale of

wireless communications services and the sale of telecommunications

equipment, principally in the northeastern United States. LuxCel's

activities include acting as an agent for cellular telephone carriers in the

metropolitan Boston area and parts of New England. Directly and

through subsidiaries and affiliates LuxCeI is the licensee of publie and

private land mobile paging systems, and holds experimental PCS licenses

in Philadelphia, New York and Boston.2 LuxCel is in the process of

1 NASDAQ symbol tOr QOPI'PM ItoCk LXa...
2 The Iic:eDIoc of1Udl"'" PCS NmwIt. IK., WI aprep_. fila PioDeer'.PRitI~ buod OIl an
innovative signamna tecImique which 'MJU1d ....-iaUy .......,. wice IIId daaa tranlJDiaioN to users of
personal communications devices. See Request for Pioneer'. Prererence, fUed May 4. 1992 in ET Docket
No. 92·100.
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expanding its wirele.. communications operations to include operating

as a paging carrier in Russia and other republics fonnerly comprising the

Soviet Union, in Poland, and in other areas of Eastern Europe.

LuxCeI is clearly an -interested pa.rt:y' to this rule making within

the meaning of 47 C.F.R. § 1.415(c). In its capacity as a Part 22 licensee

in the New York Metropolitan Area and Florida, it provides or will

provide, commercial mobile service, and will thus potentially be affected

by the competitive bidding auction process. Additionally, LuxCeI is

exploring PCS licensing opportunities: Aa a small business, and thus

potentially, a -designated entity: it wanta to ensure that auction rules

ultimately adopted are fair and that they fully effectuate the BUdget Act's

command that the Commission afford small business applicants viable

opportunities to become licensees. Luxcel's focus in these comments is

the classification and treatment of designated entities in the bidding for

PCS spectrum.

II. TIm ROTIC:B or PROPQIIm RVL&IIAKIKG

In the Omnibus Budget Reconciliation Act of 1993,3 Congress

directed the FCC to employ competitive bidding procedures for awarding

licenses to use the electromagnetic sPeCtrum. In Section 309m of the

Budget Act, Congress specifically mandated that the selection process

promote "economic opportunity," ensure new and innovative

technologies, and avoid excessive concentration of licenses in the hands

of a few, "by disseminating licenses among a wide variety of applicants,

3 Pub. L. No. 103-66, 107 SlIt 312, wIIida artt". die Cm ...~ Ad fll934, aM will.
codified at 47 U.S.C. §§ 151-713 (hcreiDafter BudIrt Ad). SectioR 6002 fI the Budget Ad addIases
auctions.
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including small businesses, ..."4 In the NPRJl issued to implement the

Budget Act, the Commission sought comment on a variety of iasues

dealing with small and minority and female owned businesses. Among

those issues is whether special tax treatment and payment procedures

should apply to these designated groups and whether the current

defmition of a small business is adequate to ensure such businesses will

be able to compete effectively for the spectrum.

DI. CLA88D'1CATIOII OIP 1IV8111•••• AS "811ALL"

In establishing criteria for determining whether a business is

small, and thus entitled to preferential treatment under the competitive

bidding scheme, the Commission should adopt the Small Business

Advisory Committee's (SBAC) recommendations' regarding classification

standards for small businesses. Currently, in order to obtain financial

assistance from a Small Business Investment Company (SBIC), an

applicant's net worth may not exceed $6.0 million and its average net

income after Federal taxes for the two proceeding years may not exceed

$2.0 million.6

No small business should be penalized for its succesa in raising

capital for the purpose of gaining PeS licensure. As the SBAC suggests,

this threshold for determining whether a business is small is not

appropriate for the capital intensive telecommunications industry.7

Furthermore, it is clear that in order to be a PeS ·player" many

applicants will require threshold infusions of significant equity capital,

4 107 Stat. 312, 388, to be oodified at 47 U.S.C. I 309(J).
.5 See Report o/the FCC s.allB.._ AtNI.tDry eo-.".. 10,.F....COIIfIIfIRIk:8MOII8
ContmissiOll Regarding Gen. Docket 90-314, Ses*1IIber 15,1993 (hereinafter SBAC Report).
, Id. at 20.
7 Id at 21-22.
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thereby increasing net worth above the SeA's net worth ceilln& figure.

Therefore, LuxCeI supports adoption of the SBAC'. recommendation that

a business may have net worth of up to $20 million and still be regarded

as "small" for competitive bidding purposes.

Tying the definition of a small business to the number of

persons the business employs --e.g., as set forth in 13 C.F.R. § 121.601-

is not recommended. Due to the capital intensive (as opposed to labor

intensive) nature of the telecommunications industry, even a business

with just a few employees could have assets far in excess of $20 million,

as noted by the SBAC Report.8

IV. 8PECIAL TRBATImJIT EOULD ..ACCORDBD QUAJdJPIBD
8I1ALLBU......

LuxCeI urges that the incentives and preferential treatment

measures advocated by the SBAC be adopted. The SBAC encouraged the

use of installment Payments and royalties, distress sales, a reinvestment

of a portion of the spectrum auction revenues into small firms seeking to

enter the telecommunications field, and the use of tax certificates. 9 In

the NPRM the Commission is considering a variety of measures,

including tax certificates, set-asides, bidding preferences, and

preferential Payment terms such as delayed or extended installment

payments to qualifying bidders. lo Congress' mandate to ensure that

small businesses, rural telcos, and businesses owned by women and

8 [d. at 2()..22.
, [d. at 15-20.
10 NPRMat 173.
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minorities are "given the opportunity to perticlpate"ll in providing

spectrum-based services, thereby prompting economic opportunity for

these entities, will be served by special treatment to the entities.

In addition to the rmancial self-certification proposed by the

SBAC, and discussed below, LuxCeI regards tax incentives as a

constructive way of encouraging small business participation in the

deployment of PCS. The NPRM tentatively concluded that different

approaches may be appropriate to address specific concerns applicable

to each enumerated entity.12 LuxCeI believes the same incentives should

be made available to all parties (small businesses, rural telcos, females

and minorities) that the Commission determines are "designated

entities." If the statutory objective is to promote economic opportunity

for these entities, the incentives provided to achieve the goal should not

be determined based on the kind of entity; a small business may be just

as deserving of a tax certificate as a minority- or female-owned business

would be. Therefore, LuxCeI believes the Commission should not

discriminate in providing incentives.

v. DlCBJn'1VU _OULD UCOUIIA88 NULL au...... TO 8m
lOR JIO.-8BT-A8JI)& IIJ,OCD or IIPI:CTltUII

The NPRM asks whether the incentives and preferential

treatment proposed for designated entities should be available to them

outside of the set-aside blocks. 13 Consistent with the statutory objective,

11 See Coot. Rep. at 482-484; !lee also Rll Rqt. No. 103-111 at 255. Pub. L. No. 103~. 107 Stat 312.
Oomibus Budact Recoociliatioe Mt«1993. EIS"1M ClMPMJ'ricMionc Mt«1934. to be codified
at 47 USC If 151-713•• _cndod
12 Specifically. the C=dri• ......,... tUt it e..w dale]M paIymeat tenIII tbr small
busineues aDd tax certiftcata for busiDenn cwmed by women 1IIiDarideI. See NPRMat' 75.
13 NPRMat, 121.
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the auction rules should encoumge deaflnated entities to compete as

bidders for access to all spectrum blocks, not just for Blocks C and D.

But, to do so, they must have a realistic opportunity to compete against

more established telecommunications entities, and new entities enjoying

large infusions of investment caPital. LuxCel believes that the tax

certificate, deferred payment, and decreued upfront payments should be

available to any qualified small business bidding on any block of

spectrum, even if that spectrum is not set-aside specifically for

designated entities.

Furthermore, in order to help encourage small businesses to

bid against other parties for the non-aet-uide blocks, LuxCeI proposes

the Commission allow businesaes that have 25 million in net worth (as

opposed to the current $6 million, or the propo8ed $20 million) to be

considered -small businesses," and thus to pin designated entity status.

Granted, in auctions for the non-set-aside blocks, a company'. net worth

will be irrelevant because the spectrum will go to the highest qualified

bidder. But, a business with less than 25 million net worth (or some

other figure higher than 20 million arrived at by the Commission) that

wins an auction will benefit greatly from a tax certifICate or from an

installment payment plan. LuxCeI recommends the Commission consider

this suggestion.

VI. rlllAllCIAL I8SUU DlVOLftD or TO moDDlG PIlOC..

The SBAC recommended that the Commission encourage

economic opportunity for small businesaes by adopting fmandal

qualifications guidelines that treat SSA-chartered Small Business

Investment Companies (SBICs) and Specialized Small Business
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Investment Companies (SSBICs), as bona ftde ftnancial institutions for

reasonable assurance purpoaes.14 An SSBIC may act as a de facto

fmancial institution because it is able to leverage large sums or money

from the SBA for each dollar of equity capital the small business has

from private sources. IS

In addition, allowing qualified small businesses to self-certify

their fmancial qualifications will sreatly increase the universe of smaller

entities that can Participate in delivering PCS. This certification

procedure could be accomplished through the SSBIC system or baaed on

a fum's funds or an investment bank commitment letter, all of which are

recommended by SBAC.16

The SBAC also recommended, and LuxCeI proposes, allowing

small businesses to pay for their investment in the spectrum, over time,

through installment payments)' This payment method would give a

small business -breathing room· to get its PCS delivery underway while

not depleting all of its capital on the spectrum bid. A small business that

must pay the deposit immediately may be compelled to postpone prompt

construction. This dilemma would not serve the small business or the

public interest.

LuxCeI agrees with the Commiaaion's determination that "it is

important to limit bidding to serious qualified bidders," in order to

prevent the Commission from being faced with a situation where it

cannot award a license to the auction winner,I' and in that respect

14 SBACR~porl at 13.
IS ld
16 SBACReport at 12-19.
17 SBACReport at 15.
11 NPRM at 1 102.
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agrees that an "upfront payment" be made by each applicant prior to the

auction. But LuxCel does not think that the "upfront payment" should

be so costly as to be prohibitive to the ability of smaU businesees to

compete. In this resPeCt. LuxCel propoees baaing the upfront payment

on a flat fee of approximately $250,000 for a 20 MHz block and $125,000

for a 10 MHz block.19

If the Commission di88lJ"ees with the Oat fee and instead

determines that the .pop. figure, diecuued in the NPRJI, is the measure

to be applied for upfront payments, LuxCel aUlFat. that the ftgure be

less than 2 cents per pop, at least for small businesses bidding for

spectrum. LuxCeI suggests the pop figure, if adopted, should be one

cent or less per-megahertz-per-pop.

If the Commission ia concerned that such a low figure will not

be sufficient to discourage bidders who are not serious, the Commission

could attach a penalty provision to any upfront payment. For example,

each party making an upfront payment would be told that, should it be

chosen as the successful bidder and then not build, it would forfeit its

upfront payment.

Finally, the NPRM questions whether the Commission should

take necessary steps to open interest-bea.rin& accounts for the upfront

payments.20 LuxCel believes this is a good idea and encourages the

Commission to adopt a rule to this effect because such a rule would

promote fairness. Not only small businesses, but any legitimate bidder,

19 Ifthe pop-per-mepMrtz fipre is_thIIl tIile lilt fee ...... by LuxCoI. the lower fipre sbouId,
ofcourse. pan.
20 NPRM at , 100.
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should be entitled to a modest return on funds held in the equivalent of a

government escrow.

VII. TD COIIIIIUIOK aBOVLD JmCOGIIID IIIIIOVATOR8

The NPRM sought comment on the SBAC'. proposal that

alternative methods of bidding, as well as calculating and paying for

bids, should be authorized for bidders with superior service proposalS.21

The alternative bidding calculation would recognize technical innovators

and reward them by allowing them to discount or amortize their bid

based on a qualitative assessment of the applicant's business

development proposal.22 As the bolder of experimental PCS licenses and

a party who has been involved in the development of PCS technology,

LuxCeI urges the Commission to recognize the efforts of those designated

entities who took the initiative to explore PCS development. In this

respect, LuxCel suggests such alternative measures be put in place for

designated entities, consistent with the SBAC's recommendation.23

21 SeeNPRMatn.611lld.~text.
221d.
23 SBAC R_port at 13-16.
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CO.CLU8IO.

Providing economic opportunity to small businesses to compete

in the spectrum auctions was a major objective of Congress in passing

the Budget Act. Implementing the sugeations contained herein will

provide just the incentives needed to increue participation in auctions

by small businesses.

Respectfully submitted,

, DIC.
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4350 North Fairfax Drive
Arlington, VA 22203-1633
703/841-0606
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